Grand Jury Testimony of Captain Karl Kowalski

August 5, 2011
The Witness first being sworn.

ADA:  Captain Kowalski, by whom are you employed?

Karl Kowalski (KK):  The Buffalo-Niagara Police Department.

ADA:  What is your position in the Department?

KK:  
I am the chief of the Department’s Organized Crime Task Force (OCTF).

ADA:  Please describe your duties and responsibilities.

KK:  
I supervise a team of undercover field detectives who work in conjunction with agents from the FBI, DEA and ATF investigating a wide variety of organized crime related activities.

ADA:  What types of activities?

KK:  
You name it: drug trafficking, illegal gun sales, loansharking, child pornography, robbery and homicides.

ADA: What do you mean when you say organized crime?

KK: 
It generally refers to criminal activity that, instead of being isolated in occurrence or limited to random conduct by individuals, is part of a larger pattern of on-going criminal conduct carried out by members of a criminal group, gang or organization whose ultimate purpose is to generate revenue.  There’s usually some type of hierarchy or packing order of authority from the street level soldiers leading up through the ranks to captains and generals.

ADA:  Do you mean like the mafia?

KK:  
Well, that’s the traditional or stereotypical model but it also includes different groups who typically share a common ethnic or racial background and who band together to one degree or another for common goals.

ADA:  And what would those goals be?

KK:  
Committing crimes and making money!

ADA:  I see.  And how long have you been chief of the OCTF?

KK:  
I’m in my twelfth year as chief but I’ve been with the OCTF for 16 years.  I was an undercover OCTF detective for four years before being promoted to chief in 1999.  I was in line to be appointed to the State OCTF until this OTB case went haywire and gave our entire bureau a huge black eye.

ADA:  We’ll talk about that shortly but right now, tell us about your background in the department.

KK:  
I was a precinct patrol officer for ten years.

ADA:  So you joined the force in 1986?

KK:  
Yes.  After I graduated from Widener University with a dual degree in Criminal Justice and Psychology in 1982, I enrolled in the police academy and became a patrol officer in 1986.

ADA:  How did you get involved in organized crime investigations?

KK:  
I’ve always been intrigued with “OC”, by that I mean organized crime.  I got hooked when I saw the “Godfather One” in 1972 and then “Two” in 1974.  Forget “Three,” that was a bust.  Anyway, I was always fascinated by the duality of the OC character type, you know, the loving family many who can kill without hesitation but acts like he can’t believe it when someone in his family gets whacked.  Anyway, as soon as I became eligible for detective rank in 1990, I put in for the OCTF but didn’t get in until 1996.  So from 1990 to 1996 I did regular detective work.  Then one of the OCTF detectives retired and I got promoted into the OCTF.

ADA:  Did you receive any special training for this assignment?

KK:  
Yes.  The department sent me to the FBI’s organized crime investigation training program for six months.  I also attended seminars sponsored by DEA, ATF and the State OCTF.

ADA:  How do “OC” undercover investigations differ from, say, regular street-crime investigations?

KK:  
Well, the OC investigations are much more involved in terms of time, manpower, and complexity.  They usually involve months of surveillance, use of undercover informants, or having our detectives infiltrate the target organization in an undercover capacity.  And because the criminal activity is ongoing, the investigations go on for months and sometimes even years so that we can make the best cases against the largest number of targets.

ADA: What does that mean?

KK: 
Our detectives sometimes play the role of drug dealers or buyers and in some cases they even become members of the gang or organization under investigation.  Obviously, they have to be skilled at gaining the trust of the targets and, of course, if their cover is blown, it can become hazardous to their health.

ADA: Are you familiar with an individual by the name of Rolo Tomassi?

KK:
Yes, I am.  He’s the head of a local Eastern European gang called the White Russians.

ADA: 
But, isn’t Tomasi an Italian name?

KK:
Yes, but his mother, Wanda Ignatowsky was Russian.
ADA:
How long have you had Tomassi under investigation?

KK:  
We’ve had him in our crosshairs for ten years off and on.  We would have had him dead to rights on Felony Murder and Burglary charges had it not been for one of our detectives, Max Grabelsky, double crossing the department and disgracing his badge by purposely giving us bad information about the location of the OTB heist.  Because of him, any hopes of my advancing through the OCTF ranks are gone.  In fact, I’m lucky I still have a job in law enforcement.

ADA:  
I’d like to ask you some questions about your department’s investigation of Rolo Tomassi.  First of all, how did he become a target of an investigation?

KK:  
Well, it actually goes back to his father, Zeppo Tomassi who ran a very lucrative sports gambling business and loan sharking operation out of his bar, Zeppos Tavern over on the east side of the city.  He’d been arrested a few times in the early 1980’s on charges of Promoting Gambling, but he was acquitted every time he went to trial.  He got sick in the late 1980’s and died from complications due to diabetes.  That’s when Rolo, his only son, took over the operation.

ADA:  
What kind of activity was he involved in?

KK:  
Rolo took over where his father left off and took the business to a much higher level.

ADA:  
How do you mean?

KK: 
His father was never really into drug dealing except for a little marijuana and cocaine here and there, but nothing substantial as far as we could tell.  But Rolo had his people moving significant amounts of cocaine in the streets.  He also stepped up the loan sharking activity.

ADA:  
In what way?

KK:  
Putting a lot more money out on the street and coming down on the dead beats a lot swifter and harder than his father ever did.  I mean there were guys beaten to within an inch of their lives because they couldn’t pay what they owed.  The problem was, they were all too frightened to identify their assailants or cooperate with the DA.

ADA:  
Were you ever able to make any cases of substance against Tomassi or any of his people?

KK:  
Yes we did.  In 2006, we were able to bring felony Assault and Weapons charges against Tomassi’s right hand many and chief enforcer, Ziggy Grabelsky.  As luck would have it, an eyewitness observed Grabelsky and another one of the White Russians pistol whipping this guy, Wally Kantorsky, who had failed to pay an $8,000.00 debt.  The witness was a single guy with no family who was willing to testify as long as we promised to provide him with protection and relocate him after the trial which we did.  He testified and Ziggy got convicted of both counts.

ADA:  
Did you attempt to use this case as leverage against Grabelsky to persuade him to roll over on Tomassi?

KK: 
Before the trial, the DA told him and his lawyer that if he got convicted of Assault we would press the judge to give him the maximum of 25 years in jail.  If he agreed to cooperate, the offer was to a misdemeanor with a minimum sentence recommendation of two years.

ADA:  
How did he reply?

KK:  
He pretty much told us to shove it.  I wasn’t all that surprised since he and Tomassi grew up together.  They went to the same high school, played sports together and have always been like brothers.  If it wasn’t for Tomassi, Grabelsky probably would’ve been permanently unemployed.

ADA:  
So what happened with Grabelsky?

KK: 
After he was convicted, we went back to him and his lawyer and said if he agreed to cooperate against Tomassi, we would ask the DA to recommend a sentence of no more than seven years in jail.  We even had his brother, Max Grabelsky, who had just gotten transferred and assigned to our bureau from Chicago, speak to him but it was no use.  Ziggy just wouldn’t budge.

ADA: So how did you respond?

KK:  I told the prosecutor that this was our first major conviction against the White Russians and we needed to make a strong statement.  So, the DA recommended the maximum of twenty-five years.

ADA: What sentence did he receive?

KK: The judge did not impose the maximum since he did not have any prior felony conviction.  But he did give him 15 years which is still a pretty big hit for a non-homicide offense.

ADA:  You said that Max Grabelsky was transferred to your unit?

KK:  Yew.  He came on board in 2006 after serving as an undercover agent in Chicago for several years.  He had put in for the transfer because his father, Edward Grabelsky, was stricken with lung cancer in late 2004 and he had no one to take care of him after Ziggy went to prison.  The DA was able at my urging to persuade the judge to remand him without bail with the result that he sat in jail from the day he was arrested.

ADA:  
How well did you know Agent Grabelsky when he came over to your unit?

KK:  
I had met him after he graduated from the FBI Academy and just before he was assigned to Chicago.  He wanted in the worst way to work in Buffalo-Niagara, but the bureau doesn’t assign their new agents to work in their home towns right out of the academy.  From what I heard, he had been involved in a long-term undercover investigation of Eastern European Organized Crime (EEOC) in the Chicago area that resulted in several of EEOC’s main players getting convicted of Racketeering and Extortion charges.  As I understand, the bureau offered him a big promotion with a transfer to Washington, D.C., but he chose to come to Buffalo because of his father’s condition.

ADA: 
How did Agent Grabelsky get assigned to your OCTF?

KK:  
When he returned to Buffalo, the bureau detailed him to my unit as part of our joint task force with the FBI, DEA, and ATF.

ADA:  
And how did he get in with Rolo Tomassi?

KK:  
As I said earlier, we had been trying for years to make a case against Tomassi but aside from a few nickel and dime busts against some of his street guys, we were never able to get to him.  Then, when Ziggy Grabelsky got busted, I thought we might be able to make some headway by putting the squeeze on him.  I thought that Agent Grabelsky would be the perfect person to talk some sense into his brother but Ziggy wanted no part of it.  Then, not long after Ziggy was sentenced in 2007, Agent Grabelsky told me that he believed that he had a way to get inside the White Russians’ organization.

ADA:  
Did he explain what he meant?

KK:  
Yes.  He told me that he had stopped in Zeppo’s Tavern when this drunk guy who claimed to be Wally Kantorski, Jr. came in and pulled a knife on Tomassi.  Agent Grabelsky disarmed the guy and took him outside.  He then drove the guy home and told him to stay away from Tomassi unless he wanted to end up like his father.

ADA: So how did this lead to Agent Grabelsky’s going to work for Tomassi?

KK:  Grabelsky stated that Tomassi expressed his gratitude by saying that he wanted to repay him for saving his life.  At that point Grabelsky said that a light had gone off in his head and he saw this as the perfect opportunity to get in with Tomassi.

ADA:  
Did he explain how?

KK: 
Yes.  He said he and Tomassi went into the back room and started doing shots of Stoli and reminiscing about the old days in the neighborhood.  He told Tomassi that he and his older brother Ziggy were his heroes when they played football and lacrosse for Saint Stanislaus High School.  He then told Tomassi how angry he was with the OCTF for sticking it to his brother.  He told him he didn’t appreciate being put in the middle of the whole thing when he was asked to lean on his brother to roll over on Rolo.  He also told Tomassi that his brother’s going to jail for fifteen years on an Assault charge had put their father in an early grave.  As it happened, after Ziggy was sentenced, his father killed himself by overdosing on pain pills.  The guy had terminal cancer as it was.

ADA:  
How did Tomassi respond to Agent Grabelsky’s remarks?

DD:  
According to Grabelsky, Tomassi half-jokingly said, “Why don’t you work for me?”  When Grabelsky reminded him that he worked for OCTF, Tomassi replied “It’s the perfect cover.  You tell them you’re working undercover trying to get to me and meanwhile you’ll keep me one step ahead of the law.”  Grabelsky said he’d bet back to him.

ADA:  
How did you respond to this information?

KK:  
Quite honestly, I saw it as our first real opportunity to get close to Tomassi.  I instructed Agent Grabelsky to tell Tomassi that he was on board and that he should offer to supervise his loan sharking operation and see to it that the authorities never got too close like they did with Ziggy.

ADA:  
After Agent Grabelsky got inside, how did things develop?

KK:  
Well, Agent Grabelsky informed me that Tomassi first had his henchmen frisk him for a wire.  He then informed him that he had a collection job to do for him as a sign of good faith.  He explained that this deadbeat gambler, Chester Krupczyk was long overdue in repaying a $5,000.00 debt.

ADA:  
How did the OCTF handle this situation?

KK:  
After Agent Grabelsky filled me in on the particulars, I arranged for him to take $5,000.00 in cash from our asset forfeiture fund and to bring it to Tomassi as proof that the collection had been made.

ADA: 
And how did that work out?

KK:  
Agent Grabelsky informed me that he had to make it look real when he confronted Krupczyk about his past due balance.  He also said that after he gave Tomassi the $5,000.00, he felt a little more confident that Tomassi trusted him.

ADA:  
Was this or any other transaction involving Agent Grabelsky recorded?

KK:  
No.  Agent Grabelsky made it very clear that wearing a wire would be too dangerous.  When I asked him to consider it, he said “He frisked me once, he could do it again.”

ADA: 
Let’s turn now to the OTB homicide.  How did that whole thing come about?

KK:  
It galls me just to think about it.  In early June of 2011, Agent Grabelsky reported that Rolo Tomassi had learned that he had contracted type two diabetes just as his father had.  He said that he’d be damned if he was going to die in Buffalo-Niagara  like his father did so he decided he wanted to hit one big score and retire to the Islands.

ADA:  
Did Tomassi ever say what “Islands” he was talking about?

KK:  
No.

ADA:  
Did Grabelsky tell you what “big score” Tomassi had in mind?

KK:  
Yes.  Grabelsky explained that one Luther Bybel, the manager of the OTB branch parlor on 19th Street, had agreed to make the safe at his branch “accessible” to Tomassi to satisfy a significant gambling debt that Bybel could not repay.  Bybel informed Tomassi that it would be better for him if the heist looked like a robbery rather than an inside job.

ADA:  
So what was the plan as explained by Agent Grabelsky?

KK:  
Tomassi, Grabelsky and Lyman Zyrga, another one of Tomassi’s people, would enter the OTB parlor at 111 19th Street in Buffalo-Niagara at 4:35 p.m. on Friday July 15, 2011 while Luther Bybel was on duty and just after the clerk, Barbara Ganoush, left as she always does on Fridays to take her elderly mother out for a fish fry.  Another Tomassi gang member, Kyser Sosay, would be waiting in the getaway car a few parking spaces away from the entrance to the OTB parlor.  Once inside, Tomassi would escort Bybel at gunpoint into the back office where the safe was located.  Then, after Bybel opened the safe, Tomassi would hit him over the back of the head hard enough to knock him out and “cloud” his memory and make it look like a robbery.  Zyrga and Grabelsky were supposed to cover any customer who might also be inside the parlor.  After the theft, they were going to drive to the Painted Bird Marina, which is owned by Tomassi’s friend Jerry Kosinski.  They would divide up the money and Kosinsky would then transport them across the Buffalo-Niagara River on his boat.  Once they got across to Fort Eric, Canada, they would then drive to Toronto and then split up from there and go their separate ways.

ADA:  
What was the OCTF plan for apprehending Tomassi and his cohorts?

KK:  
Since it was an inside job, we were confident that there would not be any violence, at least not inside the OTB Parlor itself.  So our plan was to have several of our undercover officers who would be waiting in vehicles and in nearby stores swoop in on the defendants just as they exited the parlor.  At the same time, other officers would block in Sosay’s vehicle and converge on him with weapons drawn from both sides.  We also had a team of agents stationed at the Painted Bird marina just in case they got away.  I figured that after we arrested Tomassi, Zyrga and Sosay, we would nip Bybel as soon as he learned that our agent was aware of his involvement right from the starting gate, no pun intended.  Unfortunately, as it turned out, it was Tomassi who was playing Grabelsky while Grabelsky was playing us.

ADA:  
How do you mean?

KK:  
Well, Tomassi and Sosay got away and disappeared with about two and a quarter million dollars in cash, two people are dead and Agent Grabelsky has the satisfaction of knowing that he made it all happen so he could get back at me and the OCTF for going hard after his brother which he believes caused his father to take his own life.

ADA:  
Please explain to the Grand Jury what you mean when you say that Agent Grabelsky “made it all happen.”

KK:  
As I stated earlier, Grabelsky had informed us all along that the theft was going to take place on Friday July 15, 2011 at 4:35 p.m. at the OTB Parlor located at 111 19th Street in Buffalo-Niagara.  At about 3:50 p.m. on that day, out of the blue, I saw this note on my desk addressed to my attention.

ADA:  
What do you mean, “out of the blue”?

KK:  
Well, I had gone to the lavatory to deal with an irritable bowel situation which I attributed to nerves.  It gets to be a real problem whenever I get nervous, like just before an arrest, or when I have to testify in court.  Like today, I was getting ready to come in here, when . . . 

ADA:  
Captain Kowalski, can we just stick to what happened on July 15th?

KK:  
Oh, yeah, sure.  I was exiting the lavatory which is next to my office and was headed for our briefing room on the second floor where my OCTF agents were waiting for my final instructions before we hit the street.  As I passed by my office, I noticed on my desk this envelope that wasn’t there when I left my office tem minutes earlier.  I picked it up and saw that it was addressed to my attention.

ADA:  
I’m showing you Grand Jury Exhibit One for identification.  Can you identify it?

KK:  
Yes.  That’s the envelope that was on my desk.

ADA:  
I’m now showing out Grand Jury Exhibit Two for identification.  Can you identify it?

KK:  
That’s the note that was inside the envelope.

ADA:  
What does it say on the envelope?

KK:  
It says, “Captain Kowalski, Urgent.”

ADA:  
Do you recognize the handwriting?

KK:  
Yes.  It’s Agent Grabelsky’s.

ADA:  
How do you know?

KK:  
I’ve seen his handwriting many times on his signed police reports and on memos to myself or to other detectives.

ADA:  
I’m again showing you Grand Jury Exhibit Two.  Do you recognize the handwriting on this document?

KK:  
Yes.  It’s Agent Grabelsky’s.

ADA:  
Would you read it for the Grand Jury?

KK:  
Yes.  It says “Cap-Strike now at 19th Street Branch!”.  His initials, “MG” are at the bottom.

ADA:  
Do you know what “Cap” means?

KK:  
Yes.  It’s an abbreviation for Captain.  My detectives frequently call me “Cap”.  When I was lieutenant, they called me “Lou” as is short for lieutenant.

ADA:  
How did you interpret the message, “Strike now at 19th Street Branch?”

KK:  
I took it to mean that, for whatever reason, the heist had been pushed back in time so we need to get over to the OTB Parlor right away instead of later.

ADA:  
Did you consider the possibility that the message was that the location of the heist had been switched to the 76th Street branch of the OTB?

KK:  
No.  If you look at the numbers, the first number is a one and the second number is a nine.

ADA:  
What about the first letters, did you consider the possibility that they could stand for “change of plans”?

KK:  
First of all, the second letter is an “a”, not an “o”.  Secondly, I don’t know anyone who abbreviates “change of plans” as COP or any other way, for that matter.  How would I know what that means?  Besides, even if it was short for “change of plans”, the change, as far as I could tell, was to the time, not the location.

ADA:  
So the number, in your view, is “19” not “76”?

KK:  
I don’t see how that number can be anything other than “19”.

ADA:  
Did you consider the possibility that the number is “76”?

KK:  
No.  The thought never crossed my mind.

ADA:  
But there is an OTB Parlor on 76th Street, isn’t there?

KK:  
Of course there is.  As we all know, this theft went down at the OTB Parlor at 99 76th Street while we were picking our noses outside the 19th Street Parlor.  Just as Agent Grabelsky obviously intended.  
ADA:  
Well, Agent Grabelsky’s intentions are for the Jury to determine.

KK:  
I’m sorry.  I just get so upset when I think about what happened.  Two people are dead.  Tomassi got away with murder and all because one of our detectives sent us on a wild goose chase.  In hindsight, I should have seen the signs but it never occurred to me that an officer of the law would betray the badge like this.

ADA:  
What signs are you talking about?

KK:  
For starters, when I first approached Agent Grabelsky about persuading his brother to give up Tomassi, he said that the whole thing made him very uncomfortable because Ziggy was family and Tomassi had always looked out for him.  But I reminded him that since Ziggy had already been convicted, he was looking at significant jail time.  So, his cooperation could only serve to help him by reducing his exposure.

ADA:  
How did he respond to that?

KK:  
He said, “I understand but you’ve got to appreciate the awkward position that I’m in.”  Nevertheless, he assured me that he knew what he had to do and later on when he talked about how he could turn the lifesaving incident into an opportunity to get close to Tomassi, I believed him.  Or I should say I wanted to believe him because I saw it as my first real opportunity in such a long time to bring Tomassi down.

ADA:  
What other signs of his betrayal were there?

KK:  
Well, even after he proved his mettle with Tomassi with the $5,000 “collection” from Krupczyk, Agent Grabelsky still refused to even consider wearing a wire.  If he had been wired on July 15th, we would’ve known that morning that the OTB site had been changed.  Instead, he leaves me this cryptic note at the last minute which obviously he had to do otherwise he would have had no explanation for leaving us in the dark.  Of course, we now know that they were planning to hit the 76th Street Parlor for weeks.

ADA: 
Anything else that, in retrospect, should have warned you about Agent Grabelsky?

KK:  
The coup de grace was his father.  After he killed himself in 2009, I attended the funeral and overheard Agent Grabelsky talking to his brother Ziggy who had obtained court permission to attend the service under police guard.  When Agent Grabelsky asked me to intercede and obtain the DA’s consent to his brother’s release under guard, I relented in the faint hope that he still might persuade his brother to give up Tomassi.  Anyway, I was standing in the crowd outside Saint Casimir’s Church behind the Grabelsky brothers as their father’s casket was lifted into the back of the hearse.  Once the back door was closed, Ziggy turned to his brother and said, “Max, this would never have happened if I’d have been home.  Somebody’s gotta pay and you know what I’m talking about.”

ADA:  
What, if anything, did Agent Grabelsky say in reply?

KK: 
I heard him whisper back, “Don’t worry, I’ll take care of it.”

ADA:  
Did you confront Agent Grabelsky about this?

KK: 
As we left the funeral, I kind of off-handedly asked him what his brother was carrying on about.  He said that Ziggy was worried about the costs of the funeral because their father had no burial funds set aside and he was in no position to do anything because he was in jail.  Foolishly, I accepted his explanation at face value.

ADA:  
Now, turning your attention to July 15th, after reading the note from Agent Grabelsky what did you do?

KK:  
I rushed to the briefing room and immediately advised our team of detectives and agents of the time change and told them to get over to the 19th Street branch immediately.  I arrived on site about 4:10 p.m.  We all took our positions outside the parlor and waited.

ADA:  
What happened then?

KK:  
Well, nothing.  After about 25 minutes with no sign of the vehicle that Agent Grabelsky told us to be on the lookout for, I started to get a bad feeling.  Then I got a transmission from dispatch that 911 had just received a call from an unknown caller about people with guns at the OTB Parlor on 76th Street.  Apparently, someone had walked up to the front door and looked inside the parlor and turned away when he saw Agent Grabelsky and Lyman Zyrga inside with weapons.

ADA:  
What did you do then?

KK:  
I immediately got on the police radio and advised my team to abort this stakeout and high-tail it over to the 76th Street branch.

ADA:  
How long did it take to get there?

KK:  
About 10 to 15 minutes.

ADA:  
What did you observe when you arrived?

KK:  
Several officers who had arrived just before me were converging with guns drawn on Lyman Zyrga who was lying face down on the sidewalk just outside the front entrance of the OTB Parlor.  One of our officers picked up a pistol that was lying on the sidewalk in front of Zyrga just out of his reach.  As I got closer to him, I could see a lot of blood on the seat of his pants.  He was moaning and complaining “he shot me in the ass.”

ADA:  
What about Agent Grabelsky, where was he?

KK:  
He was inside the parlor kneeling down next to a man who was lying down on the floor motionless in a fetal position with blood on his abdomen.  I noticed there was a revolver on the floor next to him.

ADA:  
Did you come to learn the identity of that man?

KK:  
Yes.  It was Chester Krupczyk of all people.  Apparently, he was there placing a bet when the heist went down.  I guess old habits die hard.

ADA:  
What did you do when you entered the parlor?

KK:  
I shouted to Agent Grabelsky, “what the hell is happening here?” and he said, “call an ambulance.”  He also said, “the manager’s in the back room.”

ADA:  
What did you do at that point?

KK:  
It was chaotic.  I wasn’t sure what to think but out of caution, I instructed my detectives to call an ambulance while I collected the gun and to kept a close watch on Agent Grabelsky.

ADA:  
Why did you tell them that?

KK: 
Because while part of me wanted to believe that this was all a big mistake, another part of me suspected that somehow Grabelsky was in on it.

ADA:  
Did you go into the back room?

KK:  
First I picked up the gun that was on the floor next to Krupczyk and tagged it.

ADA:  What do you mean when you say you “tagged it”.

KK:
Well, I put a tag with my initials on it so that I would know that it was the gun that I picked up off the floor.  I kept it with me until I got back to the precinct.  When I got back, I put it into the evidence locker.

ADA:  I’m showing you what has been marked as Exhibit 3.  Do you recognize this?

KK:  Yes, it’s the gun that I picked up off the floor in the OTB on June 15th.  

ADA:  How do you know it’s the same gun?

KK:  Because it’s still got my tag on it.

ADA:  O.K., let’s go back to the day of the robbery.  After picking up the gun, what did you do?

KK:
I and several officers went into the back room and just inside the vault we found the manager, Luther Bybel lying face down on the floor with his head and neck twisted at a very unnatural angle.

ADA:  
Was he alive or dead?

KK:  
He had no pulse.  He wasn’t breathing.

ADA:  
So what happened then?

KK:  
The ambulance personnel and crime scene investigators arrived on the scene and I went out front to have a few words with Agent Grabelsky.

ADA:  
What did you say to him?

KK:  
I said, “What the hell just went down?  Why were we on 19th Street while you were here, and where the hell is Tomassi?”

ADA:  
What did he say?

KK:   
He said, “What are you talking about, I told you that the plans had been changed.”  I replied, “You didn’t say anything about a change in locations.” And he said, “The hell I didn’t.”

ADA:  
Do you know where Tomassi and Sosay were at that point?

KK:  
I sure as hell do not.  I radioed the OCTF team that was at the painted Bird Marina but they saw no signs of them.  It was like they disappeared into thin air.

ADA:  
And where was Zyrga when you had this confrontation with Agent Grabelsky?

KK:  
At the curb on a gurney getting lifted into the back of an ambulance.

ADA:  
Did you speak with him after he was taken to the hospital?

KK:  
Yes.  Later that evening after he underwent surgery to remove the bullet from his posterior.  I approached him in his hospital room and told him that he was going down for two counts of Felony Murder and he should tell us where to find Tomassi and Sosay if he wanted any hope of not going to jail for the rest of his life.

ADA:  
How did he respond?

KK:  
He said, “I don’t know a damn thing.  I want to talk to my lawyer.”

ADA:  
Did you talk to Agent Grabelsky again after you left the scene of the crime?

KK:  
Yes.  Later that evening, I interviewed him in the presence of several other OCTF agents.

ADA:  
What did he say?

KK:  
He kept insisting that he had informed me of the last-minute change of location and that I must have misread his note.

ADA:  
Did you believe that you misread the note?

KK:  
There’s no way I misread that note.

ADA:  
Did you ask Agent Grabelsky what happened when he and the others went into the OTB?

KK:  
Yes.  He said that Tomassi walked up to Bybel with a gun pointed and said, “show me your safe.”  Agent Grabelsky and Zyrga covered a customer who happened to be Chet Krupczyk.  As soon as Krupczyk saw Agent Grabelsky, he started apologizing frantically for not being able to pay back the $5,000.00 that he owed.  Before he could finish, Agent Grabelsky told him to shut his mouth or he’d blow his head off.  A few minutes later, Tomassi returned with a duffle bag and said, “let’s get out of here.”  As Tomassi headed for the door, he shot Krupczyk in the abdomen saying, “we don’t need any eyewitnesses.”  At that point, Agent Grabelsky headed out the door followed by Zyrga.  Grabelsky said he expected the OCTF to be all over them but they were nowhere in sight as Tomassi was getting into the waiting car occupied by Sosay.  Then, as Zyrga was leaving the OTB parlor, a shot rang out from inside and Zyrga fell to the ground, dropping his gun.  Agent Grabelsky ran back inside to find Krupczyk laying there bleeding and nearly unconscious with a gun in his hand.  Ever since Grabelsky braced him over the $5,000.00, he had taken to carrying a gun for protection.  Before expiring, Krupczyk said, “He didn’t have to shoot me, I just needed a little more time.”  By that point, OCTF arrived on the scene and converged on Zyrga.  Tomassi and Sosay were nowhere in sight.

ADA:  
Did you believe Agent Grabelsky’s story?

KK: 
I believe that things probably went down in that parlor more or less as he described but I wasn’t sure what to believe about why things went so wrong that day.  At least not until I got the full story from Lyman Zyrga.

ADA:  
How did that come about?

KK:  
We had filed a felony complaint charging Zyrga with Felony murder, Burglary and Theft.  Several days later, just before the preliminary hearing, the ADA informed me that Zyrga’s attorney had approached her and said that Zyrga had some very interesting information about Agent Grabelsky that he would provide if the right deal could be reached.

ADA:  
So what happened?

KK:  
We all went to the DA’s office where Zyrga’s attorney made a proffer of information and then an agreement was reached whereby Zyrga would waive his preliminary hearing, waive immunity and testify in the grand jury against Agent Grabelsky, Kyser Sosay and Rolo Tomassi in exchange for which he would be allowed to plead guilty pursuant to a Common Pleas Court Complaint to First Degree Burglary and receive a sentence of 10 years in jail instead of being indicted for Felony Murder and facing a sentence of up to 25 years to life.  Of course, he would have to testify against Grabelsky at trial and against Tomassi and Sosay if they were ever apprehended.

ADA:  
So what did Zyrga say about Agent Grabelsky’s involvement in the OTB theft?

KK:  
He said that Agent Grabelsky had made it very clear that he believed that his father killed himself because he was so distraught over his oldest son Ziggy’s being sentenced to 15 years in jail.  Grabelsky also said that the OCTF never should have forced him to squeeze his own brother whom he felt had gotten a much longer ride than he should have because he was a stand-up guy.  So when Rolo came up with the plan to do an inside job at the OTB, Agent Grabelsky said he would do his part to make sure that they got away with it and that Captain Kowalski and the OCTF ended up with egg on their face.

ADA:  
What was it about Zyrga’s information that convinced you that Agent Grabelsky had double-crossed the OCTF?

KK:  
Zyrga informed me that, in late June 2011, Tomassi had informed all of them, including Agent Grabelsky, that Luther Bybel would be at the 76th St. OTB branch to cover for another employee who was planning to take the day off.  Instead of telling me right away of this change in location, Grabelsky waited to the last minute to leave me this note.  It was just a cover he used to make it look like he was keeping us informed.  Plus, the D.A. subpoenaed records from JetBlue Airlines and the Golden Nugget Hotel in Las Vegas that corroborated Zyrga’s information about Bybel’s planning back in June 2005 to cover for the 76th Street OTB manager on July 15, 2011.

ADA:  
Were you expecting to hear from Agent Grabelsky at some point on July 15th?

KK:  
Yes. Since he refused to wear a wire, I told him to call me that day as early as possible to verify that everything was still on for later that afternoon.  When I didn’t hear from him by mid-afternoon, I started to get worried.  Then, of course, I got that note and shot right over to 19th Street.

ADA:  
When you interviewed Agent Grabelsky, what did he tell you about what happened on July 15, 2011 regarding the location of the robbery?

KK:  
He said that Bybel had called Tomassi on the morning of July 15th to inform him that the 76th Street had called in sick and that he had to cover for him.  Bybel said there would be a lot of money there in the vault so they could go ahead with the plan.  Tomassi was concerned about the last-minute change so he directed everyone to stay together, just in case.

ADA:  
So how did Grabelsky say he was able to get away later in the day?

KK:  
He said he told Tomassi that he was concerned based on Bybel’s sudden change of plans that Bybel was getting cold feet or maybe was setting them up so he wanted to go over to the 76th Street OTB Branch ahead of time to make sure that he would actually be there.  Tomassi bought the story and Agent Grabelsky said he used that opportunity to drop off the note.

ADA:  
At the time, did you believe that part of his story?

KK:  
I believed that he dropped off the note, but I couldn’t understand why he didn’t call me and inform me of the change.  Of course, after Zyrga came clean, it became clear that this was all part of his plan to mislead us while appearing to keep us informed.

ADA:  
Speaking of Zyrga, after he provided this information, what investigative steps did you take?

KK:  
The next day we executed a search warrant for Agent Grabelsky’s apartment.

ADA:  
What, if anything, did you find there?

KK:  
In the top drawer of his bedroom nightstand we found a note to Agent Grabelsky from his father. We also found some old photographs with handwritten captions on a page that appeared to have been removed from a photo album.

ADA:  
Showing you Grand Jury exhibit three, can you identify this?

KK:  
Yes.  That’s the note that we found in the drawer.  (whereupon the note was read to the Grand Jury).

ADA:  
Showing you Grand Jury exhibit four, can you identify these items?

KK:  
Yes.  These are the photos that were on the page that we found in Agent Grabelsky’s dresser drawer.  (Whereupon the page of photographs was shown and the captions were read to the Grand Jury).

ADA:  
Do you recognize the handwriting under the photos?

KK:  
Yes.  It’s Agent Grabelsky’s.  (Whereupon the page of photographs was shown and the captions were read to the Grand Jury).

ADA:  
Getting back for a moment to July 15, 2011, what investigative steps did you take to ascertain the movements and whereabouts of Tomassi and Sosay after the theft?

KK:  
We went to the Painted Bird Marina and interviewed Jerzy Kosinski and we checked with Canadian authorities in Fort Erie and Toronto to see if anyone had spotted them or the vehicle.  Unfortunately, Kosinski acted like he didn’t know what we were talking about and there were no reports of any Tomassi or Sosay sightings on either side of the Buffalo-Niagara river.

ADA:  
But didn’t Agent Grabelsky tell you that their plan was to leave the country by crossing the Buffalo-Niagara River in Kosinski’s boat? 

KK:  
That’s what he told us but I suspect that this was just more misdirection on his part.

ADA:  
All right captain.  Those are all the questions I have.  At this time, I’m going to excuse the witness and read excerpts from Grand Jury exhibits five and six to the Grand Jury.  Starting with exhibit five which is a certified copy of the autopsy report of the Buffalo Niagara Medical Examiner Isadore Fershiznik who states that the cause of death of Luther Bybel was asphyxiation due to fracture of the hyoid bone.  Grand Jury exhibit six is a certified copy of an autopsy report of Dr. Fershiznik pertaining to Chester Krupczyk.  The report lists Mr. Krupczyk’s cause of death as internal hemorrhaging secondary to gunshot wound of the abdomen.  That will conclude the proceedings for today. 

